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REPLY BRIEF IN,SUPPORT OF RESPONDENTS' MOTION,

TO SUPPLEMENT RESPONDENTS' PREHEARING EXCHANGE

I I· .' il I .

COME NOW Respond~nts, Chem-Solv, Inc. ("'Chem-Solv") and Austin Holdings-VA,
i I II I .

L.L.C. ("Austin Holdings") (collectively, the "Respondents"), by co~nsel, pursuant to 40 C.F.R.
i I ,i I

§ 22.16(b), and file this Reply Brief in Support of Respondents' Motion to Supplement

I I Ii
Respondents' Prehearing Exchange. Ii

I I. BACKGROUND Ii
i ]

On February 2, 2012,1 Respondents filed a Motion to Supplement Respondents'

I I i:1 I

prehea1ing Exchange (the "Motion to Supplement"), under Sections 2.2. I9(f) and 22.22(a) of the

I I !!I i

Consolidated Rules of Practice (40 C.F.R. §§ 22.19(f) and 22.22(a)}. In their Motion the

I 1

I
1
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II
u

il
Respondents seek leave to sUPl1lement Respondents' Initial Prehearing Exchange by adding

l h'b' d 'd 'f" I I dd" I' R b W L'certam ex 1 Its an 1 entl ylng an a ItlOna wItness, 0 ert . 1St

A, Respondent) prlposed Witness Robert W, List,IWOUld Testif} Concerning
, ,

Matters Contained in the Complainant's Initial Prehearing Exchange,
I I ,'I I i

In its Motion to Su~plement, the Respondc~ts identify "Robert W. List, a licensed

1 · d' I 'I 1 1 . h F 11m &' FI I II \ dd" I .!, [geo gIst an envlronmenta consu tant WIt au er . ynn, nc.~ as an a lUona wIlness. n
, ! I Ii I \

their Motion to Supplement,: the Respondents provide the follov-;ing summary of Mr., List's
! II I

anticipated testimony: I \1

\ ,',I •

Mr. List will testify about his inspection of the Fa~iI'ity and explain his!
findings and I red1ords. It appears the Virginih Department of
Environmental i Quality and now the U.S. EnviroAmental Protection
Agency have relied and will rely upon Mr. List's worJ<: product.

! I ~ I
(Res1't Mot. to Supplement Piehearing Exchange 2.) \1

In its response to th~ Rlpondents' Motion to Supplcm~nt Respondents' Prehearing
\ I ,Ii I

Exchange, the Complainant objecls to the identification of Mr. List
l
as an additional witness on

I ! I '!I I !

the glounds that Respondents' Motion allegedly contains insuffic~ent information conc~rning

M TI. , d' I (C I' , R i R ' Mil I SIP h' .r. LIst s expecte testImony. omp amant s esp. esp tot. upp ement re earIng

I I 'II I !

Exchange 1-2.) The Respondents respectfully disagree with the Complainant's assessment of the

I f'M L" .. I dI. f h·
1
h R d

ll I'M 'summ ry 0 r. 1st s antiCIpate tesllmony set art m t e espon cnts otIOn.
I ' I Ii I

As stated in Respondents' Motion, it appears that the Complainant will rely upon Mr.

List's work product at,the healingl in this matter. As t~e comPlaid,~,Jt notes in its Respo~,se to
, I ' ! il I i

Respondents' Motion, Complainant's Exhibit 35 is a letter written by Mr. List in February 2003

I.. h' b . Ii I " "d I Ch II Is l' f' .]. If' hsummarIzmg IS 0 servallons concernmg an met ent at em- a vs aCllty. I, t e

C j . . d Ic I I' , E h'b' '3' - h hll I . . h' !, Iomp amant mten s to use , amp amant S .x 1 It ) at t eearIng In t IS matter, tIe

I i I I· I II I i
Respondent reserves the right to call Mr. List as a witness. If he is called as a witness at the

: I. ~
I 2 ,I
,
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I

hearing, Mr. List will: testify lbout his observations concerning the ~OP3 incident at Chem-Solv's

f' '1·1 . d' I h' I I fl F b 12 2003 illaCI lly summanze In IS etter 0 e ruary,. I
, I I ' II

Additionally, the COl!lplainant apparently does not reali~e that it identified another

doculent authored by Mr. Lst in the Complainant;s prehearin~ Exchange. Complainant's

EXhiLt 45 is a copy of certaij tield notes prepared by Mr. List dUri~g a site visit to Chem-Solv's

I 'I II
facility on March 22', 2006, THe Complainant incorrectly descri~es Exhibit 45 in its Initial

preh~aring Exchange as Virginia bepartment of Environmental QU~lijy ("VA DEQ") field notes.

I ,I I . ill
If Complainant intends to use <':omplainant's Exhibit 45 at the hearing in this matter, the

I . ': I 'I \
Resp0ndents reserve the right lto call Mr. List as a witness to testify: concerning his observations

d . I h' M h 22 2006 . I . I. h R d ,,, '1' iii' Iunng IS arc . sJ1e VISIt to t e espon ents ,aCI !ty. i

. , I . l .. .' ,!II ,..
The summary of Mr. List s anticipated testImony set forth· In Respondents MotIon, IS

accurate and sufficient. SectIon 22.19(f) of the Con~olidated RJJ of Practice (40 C.F.R. §

I ii, II \
22.19(f) requires a party who has made an information exchange hl promptly supplement or

I. h I h hi 1 1 ' h h'" .:1 I h d" Icorrelt ItS exc ange ,wen tie party cams t at t e: Ifl10rmatlO~, exc ange IS Incomp ete,

. d d' d hi did" I'" ··h h I I. b d' I d h
Inacc~ate or out ate , an t ,e a lliona m,ormatlOn, as not ot ~r\!'I',se een ISC ose to t e

I I l il
other arty. Moreover, Section 2Q.22(a)(I) of the Consolidated Rules of Practice provides, in

I ! I I "I \

pertinrt part, that the court!1 Shrld admit all evide~ce which i~i rt irrelevant, immaterial,

undu]l repetitious, unJ,c1iable ~r of lillie probative value; provided ~hat such evidence has been
, I I I ,I 1'I ,II

exchaNged under Section 22.19(a)', (e) or (f) at least fifteen (15) days before the hearing date.
I I I, I ii I

Thus, pursuant to Sections 22.19(f) and § 22.22(a) of the Consolidated Rules of Practice (40

! ! I' " Ii I
c.F.R·

1

§§ 22.19(f) an,d 22.2~(a», this Court should grant Respo,ndents' Motion and allow

I I', I !i I
Rcspondents to supplement their Initial Prehearing Exchange by adding Robert W. List as a

I I I !'
potential witness in this matter.,

3
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B. Respondents" Exhibit 38 Contains Copies of Photographs Contained in the
VA DEQ's Files rioncerning Chern-Solv's Facilitv~ I i
ill' ,-\ \

I 'R 1 h Rd' M' h C I' I, II b' h ' 'I 'nIts esponse to t e espon ents , ollon, t e amp amant a so 0 Jects to t e m~ USlon

f ' . d I, E h'b
l , 31g' R d ' I ' , I Phi] I E h b I f ha pIll'tures contameIll x 1 It III espon ents llllla re eanng ~xc ange ecause ate

I 1 I !i \ :
poor quality of such pictures, 1jhe Respondents' wit,ness Scott E,' rerkins, P,E, obtained the

I I I' • Ii 1

pictures contained in Respondents' Exhibit 38 from the VA DEQ i~ December 2005 in response

J
I I · ii I !

to a lequcst submitted to the VA DEQ under the Freedom of Info'~ation Act eFOlA"), The

, , d' F
1

h'b' J8 I . f ' f" h "I ill I h 'dl, hplctunes contame III ,x I It _, are cap,es 0 coples 0 t C ongma p lOtograp s contame m t e

I I I I II I I

V A EQ's file for Chem-Solv's facility, Unfortunately, Responden s are not in possession of
, I I ' II I
I ' n,

better quality copies of such photographs, Regardless of the quality of sueh pictures. they are

I I I '!i I
relevrt to the issue o,f liability in this case. have probative value, and they are not repetitious,

! ! II i:l I I

Based

l
on the Complainant's Response to the Responden,ts' Motion"the Respondents understand

I I \ "11 I
that tne Complainant does n~t object to the supplementation of the Respondents' Prehearing

I I, 1 I II 1

Exchangc to include Respondents' Exhibits 36, 37 and 39, Accordingly, the Respondents

I h h' C I I, M' f' LSI II, Ph' E lhrequest t at t IS ourt grant 'I'ItS ollon or cavc to upp ement Its re earmg "xc" ange

I I 'Ii
I I d

including all of the exhibits att~ched thereto. including Exhibit 38, i'l'

I !

II II. CONCLUSION ~ !

WHEREFORE!' for the foregoing reasons, Respondents Chem-Solv, Inc, and Austin

H Id' VA I I, f' IIi I h h' C htl M ' I'o 1Igs- ,nc, reipect u r rruest t at t IS o~t grant t ~ll'\ ollon to Supp iment

Respondents' Prehearing Exchange, and grant the Respondents' such 0ther and further relief as

I I I '! I
this C ul1 deems just aid prope:r. \ I

! I I

\ I
! I
I I
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Charlrs L. Williams (~SB No.1114,5)
Max1ell 1-1. Wiegard (,VSB No. 68787)
GENTRY LOCKE RAKES &' M<DOREI !; I '

10 Franklin Road, SE" Suite 800, R,oanoke, VA 24011, I,

P. O. ,Box 40013, Roanoke, 24022-0013
Telephone: 540-983-~300

Facsi! ile: 540-983-9400
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'CERTIFICATE OF SERVICE II
I I ~

I I certify that. on February lC.t~2012, I sent by Federal Express, next day delivery. a copy
of the Respondents' I Reply I Brief in Support of Respondent~' Motion to Supplement
Respordents' prehearilg EXChrg1 to the addressees listed below. ,I

The H@norable Barbara A. Gunning
EPA 9ffice of Admini~trativeLaw IJudges
1099 14th Street, NW I

Suite 3150 Franklin Cour .
Washington, DC 20005 ,

AJ. D'Angelo
Senior It\ssistant Regional Counsel

I

U.S. EfA - Region III
1650 Arch Street
Philade1lphia, PA 19103-2029
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